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VEMORANDUM OPI NI ON

Yaron Ungar and his wife Efrat were nurdered in a
terrorist machi ne gun attack on June 9, 1996, near Beit
Shemesh, Israel. Five Palestinian nen took part in the
murders. Four of the five were apprehended and confessed to
t he Ungar nurders and to other crimes. 1In this action, the
Estate of Yaron Ungar and nenbers of his famly seek to
recover conpensatory and punitive damages arising fromthe
mur ders. !

The plaintiffs have sued the Islam c Republic of

lran, the Iranian Mnistry of Information and Security (MJS),

1 The plaintiffs are David Strachman, an American | awer
as adm ni strator of the estates of both Yaron and Efrat Ungar;
t he parents of Yaron Ungar and Efrat Ungar suing on their own
behal f and as guardians for the couple’s children Yishai and
Dvir, and Yaron Ungar’'s three siblings. Yaron Ungar was an
Anmerican citizen. There has been no proffer that Efrat Ungar
was an Anerican citizen, and the plaintiffs appear to concede
that their clains based on her death nmust be dism ssed. 28
U.S.C. § 1605(a)(7); id. & 1605 Note; Alejandre v. Republic of

Cuba, 996 F. Supp. 1239, 1248 & n.5 (S.D. Fla. 1997).



and three Iranian governnent officials in this Court.?
Foreign states and i ndividual officeholders acting in their
of ficial capacities are ordinarily imune fromsuit in our
courts, but there are exceptions. One of them added to the
Forei gn Sovereign Immunities Act (FSIA) in 1996, is for clains
arising out of state-sponsored terrorism?2 The conplaint in
this case invokes that exception by alleging that the

def endant Republic of Iran was and is a state sponsor of
terrorism that the other defendants were and are,
respectively, an agency and officials of Iran; and that the
murders of Yaron and Efrat Ungar were extrajudicial killings
for which the defendants provided "material support or
resources" within the neaning of 28 U S.C. § 1605(a) (7).
Conmpl aint 1Y 8-12, 15-32. The defendants were served with

process pursuant to 28 U.S.C. § 1608, none of them appeared to

2 They have sued HAMAS, the Pal estinian Liberation
Organi zation, and the Palestinian Authority in the District of
Rhode Island. Estates of Ungar ex rel. Strachman v.
Pal estinian Auth., 153 F. Supp. 2d 76 (D.R 1. 2001).

8 The FSI A was anended twice in 1996. Section 1605(a)(7)
was enacted in April 1996, before the Ungar nurders, and was
made applicable to causes of action arising both before and
after its passage. Pub. L. No. 104-132, Title Il, § 221, 110
Stat. 1214, 1241-43 (April 24, 1996). Section 1605 Note,
often called the Flatow Amendnent, was enacted in Septenber
1996. Pub. L. No. 104-208, Div. A, Title I, 110 Stat. 3009-
172 (Sept. 30, 1996). The two anendnents are construed in
pari_materia, and the later anendnent rel ates back to the
earlier one. See Flatow v. Islamc Republic of Iran, 999 F.
Supp. 1, 12-14 (D.D.C. 1998).




defend, and their defaults were entered on June 28, 2001.
Plaintiffs then noved for a default judgnment.

If a foreign state is not entitled to imunity on a
claim it will be held liable "in the same manner and to the
sane extent as a private individual under |ike circunstances.”
28 U S.C. § 1606. It may be held liable by default, however,
only if the claimnt “establishes his claimor right to relief
by evidence satisfactory to the court.” [d. § 1608(e).* For
reasons set forth in a nmenorandum i ssued on January 4, 2002, |
decided to bifurcate plaintiffs' motion for default judgnent
and to consider whether plaintiffs had produced satisfactory
evi dence of the defendants' liability before receiving proof
of damages. An evidentiary hearing was set for January 15,
2002. Counsel was directed to focus on three specific
guestions: "What evidence is there of a causal |ink between
I ran’ s support for Hamas and the specific attack in this case?
What evidence is there of a relationship giving rise to
respondeat superior liability? What is the evidence that
supports the plaintiffs’ civil conspiracy theory?" Menorandum

of 1/4/02, at 8.

4 This provision mrrors the standard applicable to
default judgnents against the United States. Fed. R Civ. P.
55(e). MJS and the three individual defendants are treated
for this purpose as agencies or instrunentalities of the
governnment of Ilran. El-Fadl v. Central Bank of Jordan, 75
F.3d 668, 671 (D.C. Cir. 1996); Flatow, 999 F. Supp. at 26.
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At the evidentiary hearing, plaintiffs presented
docunent ary evidence and adduced the expert testinony of Ronn
Shaked, a forner Israeli security commander; Dr. Reuven Paz of
the International Policy Institute for Counter-Terrorismin
| srael; and Dr. Patrick Clawson of the Washington Institute
for Near East Policy. After the hearing, plaintiffs were
directed to file English translations of the confessions upon
whi ch the expert w tnesses, especially M. Shaked, relied.
Those translations were filed on April 3, 2002.

Fi ndi ngs of Fact

The findings set forth below that deal with Iran's
status as a state sponsor of terrorismand with the
rel ati onship between Iran and HAMAS are simlar to findings
made by other judges of this Court in other cases seeking
damages for HAMAS attacks fromlran, her agencies, and

of ficials. Winstein v. Islam c Republic of lran, 184 F.

Supp. 2d 13 (D.D.C. 2002); Mousa v. Islamc Republic of Iran,

Civ. No. 00-2096 (D.D.C. Sept. 19, 2001); Eisenfeld v. Islanm c

Republic of Iran, 172 F. Supp. 2d 1 (D.D.C. 2000).

1. At the tinme of its revolution in 1979, Iran
adopted a formal policy of supporting |Islamc-based
revol uti onary organi zati ons throughout the M ddle East. Tr.
1/ 15/ 02 at 21-22. Harakat Al-Migawama Al -1slam yya (HAMAS) is

one of those organizations. An outgrowth of the Muslim



Br ot her hood novenent, HAMAS was founded in 1987 to pursue the
creation of an Islamc state, first in Palestine and then
t hroughout the Mddle East. HAMAS is a Sunni Miuslim
organi zation and was at first highly suspicious of Iran's
Shiite regine. As the Palestinian Liberation Organi zation and
| srael began to negotiate a peaceful settlenment of Pal estinian
clainms after the Gulf War, however, HAMAS and Iran grew cl oser
until they had fornmed what the witnesses called a
"partnership." 1d. at 17-23, 65-68, 92-93, 97-100. The
rel ati onshi p between HAMAS and |Iran was described using an
establ i shed Israeli nmetaphor:
Your Honor, it is like a cow On the one hand the
cow wants to give mlk. That’'s Iran. And on the
ot her hand, Hamas wants to drink the m k. .o
lran wanted to export its revolution. Hamas want ed
to get weapons, to get noney, to get facilities for
to train the people; and the only place that they

can do it, it is in lran.

1/15/02 Tr. at 22-23; see also id. at 70-71. By the nmd

1990s, Iran and HAMAS were cooperating for purposes of jihad,
or violent struggle, specifically to disrupt the Israel-PLO
peace process. 1d. at 19-21, 23, 98; Pl. Ex. 63.

2. lran provided HAMAS with tens of mllions of
dol I ars, weapons and expl osives, terrorismtraining, and other

assi stance through MO S* and t hrough Hizbollah, its agent in

S MOIS is the successor to the Shah’s secret police force
and enpl oys approxi mtely 30,000 people across the Mddle
East. It appears to be the primary |iaison between the Iranian
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Lebanon.® Tr. 1/15/02 at 25-34, 70-72, 79-82, 86-88, 98-100.
Several hundred HAMAS nenbers are believed to have received
intensive terrorismtraining in lran. 1d. at 28-29, 34, 69.
This cadre -- unlike the |arger nunmber of frontline HAMAS
fighters given short-termtraining in Lebanese Hi zbol | ah canps
— was trained to be | eaders and to provide further training
within HAMAS. 1d. at 32, 72.

3. Relations between Iran and HAMAS were
particularly close in 1996, the year of the Ungar nurders and
the year in which Iran was designated by the United States
Departnment of State as “the” prem er state sponsor of
terrorism Pl. Ex. 29, Overview of State Sponsored Terrorism
at 2. HAMAS cl ained responsibility for four suicide bonbings
in February and March 1996. After the first two of them Iran

sent its vice-president to nmeet with HAMAS | eaders and to

governnment and Pal estinian organi zations. MJS annual budget
is estimated at $50 million to $100 mllion. Tr. 1/15/02 at
102- 03.

6 Unli ke HAMAS, Hizbollah was actually created by Iran to
further its interests in Lebanon. Tr. 1/15/02 at 30-31, 82.
Because it exercises substantial control and approval
authority over the group, Iran has repeatedly been held liable
under FSI A for Hizbollah's hostage taking and ot her
activities. See, e.qg., Stethemyv. Islamc Republic of Iran,

No. 00-159, 2002 W. 745776 (D.D.C. April 19, 2002); Wagner V.
|slamic Republic of lran, 172 F. Supp. 2d 128 (D.D.C. 2001);
Sutherland v. Islamc Republic of Iran, 151 F. Supp. 2d 27
(D.D.C. 2001); Higgins v. Islamc Republic of Iran, No. 99-377
(D.D.C. Sept. 21, 2000); Cicippio v. Islam c Republic of

lran,, 18 F. Supp. 2d 62 (D.D.C. 1998).
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prai se them publicly. 1d. 1Iran is also believed to have
provi ded cash paynents to HAMAS and to the fam lies of suicide
bonmbers as a neans of encouragi ng HAMAS opposition to the
peace process. Tr. 1/15/02 at 98-101. The HAMAS bombi ngs
precipitated early elections in Israel and were |largely
credited with underm ning public confidence in Prime Mnister
Shi nmon Peres, who |ost to the nore hard-1ine Benjamn

Net anyahu in May 1996. PI. Ex. 29, Introduction at 1; Tr.

1/ 15/ 02 at 105.

4. Beginning in March 1996, HAMAS tactics shifted
away from suicide bombings and focused instead on ki dnapi ng
sol diers and attacking with machine guns from novi ng vehi cl es.
Tr. 1/15/02 at 75. Plaintiffs' experts placed particul ar
enphasis on the difficulty of hitting targets while firing
machi ne guns from noving vehicles and asserted that only
| rani an-trai ned HAMAS nmenbers — or HAMAS nenbers trained by
| rani an-trai ned HAMAS nenbers — could do it. |d. at 28-29, 47-
48, 75-76. The Ungars were attacked, w th Kal ashni kov machi ne
guns, froma noving vehicle. M. Shaked characterized the
attack as “a perfect exanple of the Iranian — what we cal
contribution to Hamas,” enphasi zing the need, when shooting
froma nmoving vehicle, to “shoot before, a little bit before
the car, not into the car.” 1d. at 47-48. The confessions of

the attackers, however, make it clear that their car was



overtaking, not neeting, the Ungar's car. Confessions at 5,
89.

5. The link between the Iranian defendants and the
Ungar nurders, in the opinion of plaintiffs' experts, was in
t he connections between and anmobng Abdel Rahman |smail Abdel
Rahman Ghani mat (Gnhani mat), Nasser Sal ah Tal achnmeh
(Tal achneh), and Hassan Sal ane (Sal anme). Ghani mat was t he
| eader of the group that carried out the attack and one of the
shooters fromthe attacking car. The experts testified that
Ghanimat's group was ineffective (as terrorists) until
sonetinme in |late 1995, when Ghani mat hooked up wi th Tal achneh,
who was characterized (by plaintiff’s counsel) as a “proper
HAMAS commander.” Tr. 1/15/02 at 53-54, 78-79. The experts
said that Tal achnmeh becane Ghanimat's "handl er" and provided
himw th a Kal ashni kov automatic rifle. [d. at 53-54, 78.

6. The experts thought it nmore |likely than not
t hat Tal achneh al so arranged for Ghani mat and per haps ot her
menbers of the group to obtain training from Sal ame, an “arch-
terrorist” who had hinself been trained for four nonths in
lran, id. at 56, 72, was an “expert in using weapon[s] and
expl osive[s],” and was “[njore than an adviser” to Tal achneh:
“He was the man that gave himthe way how to do and what to

do.” 1d. at 59. However, because HAMAS trai ners are hooded



and masked, the experts stated that there was no way to
determ ne Salame's identity for sure.

[ M. Shaked:] [We don’t know exactly if [ Sal ane]
trained only Ghanimat or the other one fromthe cell
that we are tal king about because when they get an
order to go and be trained, you know as a nodus
operandi, they were masked and |’ m sure agai n when
we are tal king about a terrorist organi zation and

t al ki ng about Hamas, sonmebody from a hi gher rank has
to show and to train other people; and in 1996, not
so many people, good train — |ike Hassan Sal ane.

Q But was he the trainer for this — for M.

Tal achnmeh’ s group?

A. | don't say — | can’'t say exactly if he was the
man, but according to the nodus operandi, and
according to what we can — we know the structure of

Hamas, and the way that they behave, | can say that
he was the man. Not others. Because we don’t know
exactly who was that. |If because the people who

were there, the people who gave — we’'re talking
about the — the man who trained them we - they said
we didn’t know who was this man.

ld. at 60-61.

Q Was he — was Salane the trainer for the

Tal achnmeh cel | ?

[Dr. Paz:] | don’t know for sure. But it is
probably — since he confessed that he trai ned nost
of the Hamas nmenmbers in that region at that tine,
and since he was the main trainer of Hamas at that

time in this region, it is very probably, I can say,
that he was the trainer of the Talachmeh cell.
Q Is there anyone el se that you know of who could

have or woul d have done the training for the cel

that killed the Ungars? |Is there anyone el se who
has been identified as a trainer of that cell?

A. No. Not that I knowof. And if I may add we
are talking here in this case — we are not talking
about expl osives, but we are tal king about ki dnaping
and shooting from noving cars which in no other
menbers of Hamas besides those who were trained in
lran actually were trained in such nmethods of

operation.
So it is very likely that he was the guy who
trained the Tal achnmeh cell; although they didn’t

-9 -



know — the trainer was masked. They didn’t know him
by name. And they didn’t know himat all; and
actually, he was also — he was not fromthat region.
He was fromthe Gaza Strip; so he wasn’'t known by
| ocal people.
Id. at 75-76. Salanme was |ater convicted in the Israeli
courts of training people in machine gun use from March 1996
to May 1996. Tr. 1/15/02 at 62.°
7. The experts' opinions that Sal ame probably
trained the men who nurdered the Ungars are not supported by
t he confessions of the nurderers. Both Ghanimat and Jamal Al -
Hor stated that Ghanimat's group had no contact w th HAMAS
| eadership while Tal achneh was in prison between
January/ February 1996 and July to COctober 1996, when Ghani nat
reestablished contact by asking himfor noney. Conf. at 4-6,
93-94. The confessions make no reference to instruction on
shooting fromnoving cars. See, e.qg., Conf. at 2 (Ghani mat
received training froma group menber sonetine prior to an
arrest in 1993 on how to assenble and di sassenble a Galil and
to fire a Canadian rifle); id. at 40, 56, 88 (group nenbers

engaged i n shooting practice anong thenselves); id. at 8

(Ghani mat and ot her group nmenmbers undert ook "shooting

7 Sal ame was al so involved in the bonmbing of a passenger
bus that was the subject of Weinstein v. Islamc Republic of
lran, 184 F. Supp. 2d 13 (D.D.C. 2002), Mousa v. Islamc
Republic of Iran, Civ. No. 00-2096 (D.D.C. Sept. 19, 2001),
and Eisenfeld v. Islamc Republic of Iran, 172 F. Supp. 2d 1
(D.D.C. 2000).
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practice" with an Uzi Ghanimat received from his new cont act
in 1997); id. at 8, 71-73 (I man Kafi she was trained in how to
make and detonate renote-control explosives by a hooded and
masked man in 1997). In their proposed findings of fact,
plaintiffs cite to testinony that Ghani mat, Al-Hor, and

Kafi she nmet on a nountain to practice shooting a Kal ashni kov

t hat they had purchased. A fourth man was present, wearing a
mask, but he was a new recruit, Talab Abu Sneina. Kafishe had
met Sneina in prison and asked himto assist in purchasing the
new guns. The "training," as described by Al-Hor, consisted
of Ghani mat and Sneina firing one of the guns a nunmber of
times, apparently to make sure that it was of good quality.
The participants were masked so that Sneina would not
recogni ze Ghanimat or Al-Hor. 1d. at 4, 68-70, 87.

8. The confessions also indicate that, while
menbers of Ghanimat's group did consider thensel ves menbers of
HAMAS, their affiliation with HAMAS was quite | oose. Thus,
al t hough HAMAS | eadershi p may have decided in the spring of
1996 to change tactics from suicide bonbs to shootings and
ki dnapi ngs, Ghanimat's group appears to have focused on car
attacks from at | east Decenmber 1995 onward. 1d. at 4-5. And,
al t hough the group began timng attacks, using explosives, and
selecting targets as directed by a HAMAS handler in 1997, id.

at 7-9, 24-25, in the 1995-96 period CGhani mat appears to have



acknow edged his group's attacks to Tal achmeh only after the
fact and to have chosen his operations w thout receiving
instructions from HAMAS, id. at 4-5. The confessions are also
in some conflict as to how much of the group's noney and
weapons cane from Tal achmeh. It is clear that, to sone
extent, they supported their operations and purchased guns
usi ng means i ndependent of HAMAS, including at |east part of
the funds used to purchase the second Kal ashni kov. 1d. at 3,
69- 70, 87.

9. Accepting all of the docunentary evidence and
expert testinmony adduced by the plaintiffs as true, and
accepting the confession statenents of Ghanimat's group as
true notw t hstandi ng suggestions that sone of them may have
been coerced, PI. Ex. 3 at 2, the nost that is clearly
established by the record is (a) that Iran was at all rel evant
times a state sponsor of terrorism (b) that the other
def endants were agents or instrumentalities of Iran, and (c)
that the defendants gave noney and weapons to HAMAS and
trai ned sonme HAMAS nenbers in order to encourage HAMAS in its
terrorist activities.

Concl usi ons of Law

1. Pl aintiffs have properly invoked the subject

matter jurisdiction of this Court and the Court's personal

jurisdiction over the defendants.




| ran has been designated by the United States
Governnent as a state sponsor of terrorismsince 1984. The
1996 nmurders of the Ungars were extrajudicial killings. Iran
and MO'S (at |east) provided “material support or resources”

to HAMAS under 28 U. S.C. 8 1605(a)(7) and 18 U.S.C. § 2339A,

whi ch defines the termas including "currency ..., training,
expert advice or assistance, ... false docunentation or
identification, ... [and] weapons."” Thus, the allegations of

the conplaint properly invoke the personal and subject matter
jurisdiction of this Court under the Foreign Sovereign
| munity Act. 28 U.S.C. § 1605(a)(7); id. 8 1330(b); Flatow

V. Islamc Republic of Iran, 999 F. Supp. 1, 19-23 (D.D.C

1998).

Fl atow held that "a plaintiff need not establish
that the material support or resources provided by a foreign
state for a terrorist act contributed directly to the act from
which his claimarises in order to satisfy 28 U S.C. §
1605(a)(7)'s statutory requirenments for subject matter
jurisdiction. Sponsorship of a terrorist group which causes
t he personal injury or death of a United States national al one
is sufficient to invoke jurisdiction.” 999 F. Supp. at 18.
That hol di ng si desteps the causation question that lies at the

center of the instant case. The | anguage of the statute



provi des that federal courts shall have jurisdiction over
suits "for personal injury or death that was caused by an act
of torture, extrajudicial killing, aircraft sabotage, hostage
taki ng, or the provision of material support or resources ..
for such an act if such act or provision of material support
is engaged in by an official, enployee or agent” of a state
sponsor of terrorismacting in their official capacity. 28
U.S.C. 8 1605(a)(7) (enphasis added). Whether the absence of
causation is a jurisdictional issue or a liability issue has
not been deci ded by an appellate court and need not be deci ded

here. | have assuned that plaintiffs' allegations of

causation are sufficient to invoke the jurisdiction of this
Court. For the reasons set forth in ny earlier menorandum
Menmor andum of 1/4/02, at 7-8, however, | have foll owed the

reasoning of Sutherland v. Islamc Republic of Iran, 151 F.

Supp. 2d 27, 47-48 (D.D.C. 2001), in separating the inmmunity
analysis fromthe liability anal ysis.

2. "[E]lvidence satisfactory to the court," 28

U.S.C. § 1608(e), is evidence that would withstand a notion

for judgnent as a matter of | aw nade pursuant to Fed. R. Civ.

P. 50(a).

A threshold question in this case is howto apply

t he "evidence satisfactory to the court” | anguage of 28 U S.C
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§ 1608(e). There is very little case |law on the subject.
Several decisions by other judges of this Court involving
st at e-sponsored terrori smunder the FSI A have applied a "cl ear

and convi nci ng evidence" test, see, e.qg., Winstein v.

|slamic Republic of Iran, 184 F. Supp. 2d 13, 16 (D.D.C.

2002); Mousa v. Islamc Republic of Iran, Civ. No. 00-2096, at

2 (D.D.C. Sept. 19, 2001); Eisenfeld v. Islam c Republic of

lran, 172 F. Supp. 2d 1, 4, 8 (D.D.C. 2000), but the evidence
in those cases appears indeed to have been cl ear and
convincing. O her decisions have required "satisfactory
evidence as to each elenment of the [plaintiffs'] clains,”

Conpani a I nteranericana Export-lnport, S.A. v. Conpani a

Dom ni cana de Aviacion, 88 F.3d 948, 951 (11th Cir. 1996), a

formul ation that is not hel pful here, and "evidence of a
nature and quality to support summary judgment,"” Hill v.

Republic of Iraqg, 175 F. Supp. 2d 36, 38 n.4 (D.D.C. 2001),

which, freely translated in the context of default, nmeans a
| egally sufficient prima facie case. | believe that the
correct standard — and the one | amapplying in this case — is

the standard for granting judgnent as a matter of |aw under



Fed. R Civ. P. 50(a) -- a legally sufficient evidentiary
basis for a reasonable jury to find for plaintiff.?

3. Plaintiffs have not established a |egally

sufficient evidentiary basis for a reasonable jury to find

that the acts of the defendants were a necessary condition or

"pbut for" cause of the Ungars' deaths. See Rest at enent

(Second) of Torts 8 432 (1965); Restatement (Third) of Torts 8
26 (Tentative Draft No. 2, Mar. 25, 2002).

Plaintiffs' evidence for the proposition that Iran’s
support for terrorismcaused the nmurders of Yaron and Efrat
Ungar is nore attenuated than that presented in any previous

8§ 1605(a)(7) case of which | amaware. |In Winstein v.

|slami ¢ Republic of Iran, 184 F. Supp. 2d 13, 19-22 (D.D.C.

2002), Mousa v. Islamc Republic of Iran, Civ. No. 00-2096, at

5 18 (D.D.C. Sept. 19, 2001), and Eisenfeld v. Islam c

Republic of Ilran, 172 F. Supp. 2d 1, 5-8 (D.D.C. 2000), HAMAS

8 Anot her potential threshold question is what law to
apply. The FSIA generally requires the application of state
law principles to determne liability, First Nat'l City Bank
v. Banco para el Conercio Exterior de Cuba, 462 U S. 611, 620-
22 & n.11 (1983). 1In deciding state-sponsored terrorism
cases, however, judges of this Court have | ooked to federa
common law. See, e.qg., Stethemv. Islam c Republic of lran,
No. 00-159, 2002 W. 745776 at *7 (D.D.C. April 19, 2002);
Wagner v. Islamc Republic of Iran, 172 F. Supp. 2d 128, 134-
35 (D.D.C. 2001); Flatow v. Islamc Republic of Iran, 999 F.
Supp. 1, 14-15 (D.D.C. 1998). There is no significant
difference between District of Colunbia and federal comon | aw
on the causation and vicarious liability issues presented by
this case.
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menbers who bonbed a bus were thensel ves trained on the use of
explosives in Iran or by Iranian officials, and the Court
concluded that the Iranian support was a but-for cause of the

attacks. In Flatow v. Islamic Republic of Iran, 999 F. Supp.

1, 9 (D.D.C. 1998), Iran was shown to have been the sole
fundi ng source of the terrorist organization that carried out

t he attack. In Hoggins v. Islam c Republic of Iran, No. 99-

0377, at 9-13 (D.D.C. Sept. 21, 2000), and Cicippio v. Islamc

Republic of Iran, 18 F. Supp. 2d 62, 68 (D.D.C. 1998), Iranian

officials were shown to have had approval authority or total
control over hostage taking by Hizbollah, its agent in
Lebanon.

Here, plaintiffs have established that Iran provided
ext ensi ve support to HAMAS, but their proof does not |ink that
support to the Ungar nurders specifically. The men who killed
Yaron and Efrat Ungar received fundi ng and weapons from ot her
sources as well as HAMAS, they were not in contact with HAMAS
for several nonths spanning the date of the Ungar nurders, and
t heir confessions do not support the experts' opinions that
the attack was a "perfect exanple"” of what Iranian training
coul d acconplish. Except for the experts' opinions, indeed,
there is no record support for the proposition that Ghani mat

and his nen received any training from HAMAS nenbers in the
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spring of 1996 or that they ever received specialized training
in shooting from noving cars.

4. Plaintiffs have not established a |egally

sufficient evidentiary basis for a reasonable jury to find the

defendants liable for the Ungars' deaths on either of the

joint tort theories they advance. Plaintiffs rely heavily on

the | eadi ng case of Hal berstamv. Welch, 705 F.2d 472 (D.C.

Cir. 1983), in which Judge Wald carefully expl ai ned and parsed
two "joint tort" theories, aiding and abetting and civil

conspiracy. Halberstam was an action for wongful death

agai nst Welch, a burglar who shot and killed one of his
victims, and Welch's live-in girlfriend. The girlfriend knew
of Welch's activities and hel ped him di spose of stol en goods
and manage his finances, but she did not assist in the killing
or in any of the break-ins. The court concluded that the
girlfriend was |iable both as a co-conspirator and as a "joint
venturer"” who aided and abetted the burglaries. Its opinion
enphasi zed the inportance of analyzing each theory separately,

because conspiracy hinges upon proof of an "agreenent to

participate" in tortious conduct, while aiding and abetting

requi res proof of "know ng action that substantially aids"

tortious conduct. 1d. at 478 (enphasis in original).



(a) Plaintiffs have not established that defendants

knowi ngly and substantially assisted in the Ungar nurders.

Civil liability for aiding and abetting requires proof of (1)
a wongful act causing an injury by a party aided by the

def endant; (2) the defendant’s know edge of his role as part
of an overall illegal or tortious activity at the tinme that he
provi ded assi stance; and (3) the defendant’s know ng and
substantial assistance in the principal violation. 1d. at

477. For the reasons di scussed above, however, the plaintiffs
have not shown that the "know ng and substantial assistance”
of Iran extended to the "principal violation" — the attack on
t he Ungars.

(b) Plaintiffs have not established that the Ungars'

nmurderers were co-conspirators with the def endants. A claim

of civil conspiracy is established by proof of (1) an
agreenent between two or nore persons; (2) to participate in
an unlawful or tortious act; and (3) an injury caused by an
unl awful or tortious overt act performed by one of the
parties; (4) which was done pursuant to and in furtherance of
the common schene. 1d. Conspirators may be held liable for
acts conmmtted by other co-conspirators if the acts are within

the scope of the agreenent, are done in furtherance of the

conspiracy, and are reasonably foreseeable. Pinkerton v.
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United States, 328 U. S. 640, 647-48 (1946); Hal berstam 705 F.

2d at 487.

Conspiracy anal ysis focuses on the agreenent and
does not require proof of “know ng and substantial assistance”
to any particular act, as aiding and abetting anal ysis does.
However, conspiracy does require proof of a "comon and
unl awf ul plan whose goals are known to all nenbers," even if
all parties are not privy to each individual act taken in

furtherance of the common objective. Hobson v. WIlson, 737

F.2d 1, 55 (D.C. Cir. 1984), overruled in part on other

grounds, Leatherman v. Tarrant County Narcotics Intelligence &

Coordination Unit, 507 U.S. 163 (1993). Because conspiracies

must generally be inferred fromindirect evidence, courts nust
"initially look to see if the alleged joint tortfeasors are
pursui ng the same goal - although perform ng different

functions — and are in contact with one another." Hal berstam

705 F.2d at 481. To denonstrate the existence of a "chain"
conspiracy in which conspirators are not all directly
connected, the critical question is whether each conspirator
knows of the existence of the |larger conspiracy and of the
necessity for the other participants even if he or she does
not know their identities. Mre broadly, courts focus on

whet her the parties share a common goal, the degree of
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i nt erdependence between the alleged participants, and any
overl ap between participants anong the various operations

al l eged to conprise a single conspiracy. United States v.

Tarantino, 846 F.2d 1384, 1392-93 (D.C. Cir. 1988); see

also United States v. Townsend, 924 F.2d 1385, 1392 (7th Cir.

1991) ("to be liable as coconspirators, defendants nust be
mut ual | y dependent on one anot her").

The absence of a clear link fromthe Iran- HAMAS
"partnership" to Ghanimat and his group is fatal to
plaintiffs' conspiracy theory. There is no proof that the
mur derers knew of or agreed to participate in a "conmon and
unl awf ul pl an whose goals [were] known to all nenbers"; or
t hat the Ghani mat group, allegedly at the end of a |ong
"chai n" conspiracy, knew of the existence of the |arger
conspiracy; or that the Ghani mat group knew of the necessity
of the other alleged co-conspirators or were in fact dependent
upon them No reasonable juror could find the defendants
liable on a conspiracy theory w thout specul ati ng about
matters that have not been established in this record -- that
Ghani mat and his group had guilty know edge of the Iran-HAMAS
partnership and that they understood and shared its all eged
goal of disrupting the Israel-PLO peace process.

Concl usi on
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The order that acconpanies this menorandum deni es
plaintiffs' notion. Such a denial is without prejudice and is
not, of course, a judgnent on the nerits of the plaintiffs
claims. |If plaintiffs have, or acquire, further evidence of
lran's liability for the Ungar nurders, they may renew their
notion. Alternatively, if plaintiffs wish to seek appellate
review, a nmotion to certify under 28 U S.C. § 1292(b) woul d be
favorably considered. Mst of the cases involving the
provi sion of material support or resources to terrorists under
28 U.S.C. §8 1605(a)(7) have involved defaulting defendants,
and appellate courts have not yet had an opportunity to review
t he standards being used by district judges to analyze the
liability of state sponsors of terrorism or to consider the
proper role of causation in analyzing a specific factual

record. Cf. Boimyv. Quranic Literacy Inst., 127 F. Supp. 2d

1002 (N.D. Il1. 2001), aff'd __ F.3d ___, 2002 W. 1174558 (7th
Cir. June 5, 2002) (discussing the liability of private groups
provi ding material support or resources to terrorist

organi zations under 18 U.S.C. 8§ 2333 upon defendants' notion
to dismss). Nor, given the paucity of law on "joint torts"

inthis Circuit, is the application of civil conspiracy lawto

the facts of the case well settl ed.



JAMES ROBERTSON
United States District Judge
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